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Donôt get caught busting U.S. trade laws!



Penalties for Violating U.S. Trade 

Laws Are Significant!



Which U.S. Laws & Government Departments 

Regulate Trade?



Three Main Export Control 

Regulators

üU.S. Department of the Treasury

ÁOffice of Foreign Assets Control (ñOFACò)

üU.S. Department of State 

ÁDirectorate of Defense Trade Controls (ñDDTCò)

üU.S. Department of Commerce

ÁBureau of Industry and Security (ñBISò)

Á Bureau of the Census (ñCensusò)



Other International Trade Regulators 

& Enforcement Agencies

üU.S. Department of Justice 

Á Bureau of Alcohol, Tobacco, Firearms and 
Explosives (ñBATFEò)

Á Criminal Division, Fraud Section

ü U.S. Department of Homeland Security

ÁBureau of Customs and Border Protection (ñCBPò)

Á Bureau of Immigration and Customs Enforcement 
(ñICEò)



How Do U.S. 
Trade Laws Affect You?
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U.S. Trade Laws Affect:

ü Imports and exports
ü Military production & sales
ü Commercial production & sales
ü Technology exchanges & transfers
Á Product demonstrations, test results, specs, manuals, 

etc.
ü Financial transactions
ü Domestic & international operations
Á Including foreign travel 

ü Joint venture operations
ü Relationships with customers, distributors,

& agents



TODAYôS FOCUS

üAnti -corruption laws enforced by DOJ

üMilitary exports and temporary imports controlled by 
DDTC

üExport controls and antiboycott rules administered by 
BIS

üSanctions programs administered by OFAC



Foreign Corrupt Practices Act (ñFCPAò)

The FCPA contains two basic prohibitions:

üDirect payments or gifts to foreign government 
officials to obtain or retain business.

̋Applies to any individual firm, officer, director, employee, or 
agent of the firm and any stockholder acting on behalf of the 
firm.

üPayments or gifts to foreign government officials 
through intermediaries.

̋Applies to any individual who is a citizen, national, or 
resident of the United States, or any business entity that has 
its principal place of business in the United States, or which 
is organized under the laws of the United States.



FCPA
(contôd)

üThe OECD Convention on Combating Bribery of 
Foreign Public Officials in International Business 
Transactions requires member countries to 
implement legislation similar to the FCPA.

ü31 countries have signed and implemented the 
Convention, including the United States, Italy, 
Canada, Austria, Belgium, France, Germany, 
Japan, the Netherlands, Switzerland, the United 
Kingdom, and several other countries.



FCPA Risk Management

ü Ensure foreign individuals or companies do not have a 

reputation for unlawful conduct

ü Insist on strict performance of contractual obligations.

ü Contracts with foreign parties should include certification that 

the foreign party is not a foreign government agent, does not 

employ foreign government officials, will not give any portion 

of its compensation or profits to a foreign government official, 

will not engage in corrupt activity in the performance of the 

contract and will ensure compliance by its employees and 

agents with these terms.

ü Exercise high degree of caution when dealing with government 

customers or government owned customers.



FCPA Penalties
Criminal

ü Corporations: The greater of a fine up to $2 million dollars or twice the 

pecuniary gain.

ü Individuals : Fines up to 100,000 per violation and imprisonment for up 

to 5 years per violation.

Á Fines imposed on individuals may NOT be paid by their employer or 

principal

Civil

ü Corporations and Individuals: Fines up to $10,000 per violation

ü Subject to suspension and debarment proceedings in government 

contracts.



FCPA Penalties
(contôd)

üIncreased criminal penalties in certain cases

üA willful violation of the provisions of the FCPA, 
or making false and misleading statements in any 
application, report, or document or to any self-
regulatory organization may give rise to the 
following increased penalties:
ÁA fine up to $5,000,000 or imprisonment of up to 20 years for 

natural persons

ÁA fine up to $25,000,000 for persons other than natural persons



FCPA Penalties
(contôd)

üPrivate cause of action may also be available

üConduct that violates the anti-bribery provision 

may also give rise to a private cause of action for 

treble damages under the Racketeering Influenced 

and Corrupt  Organizations Act (RICO), or to 

actions under federal or state laws

ÁExample: an action may be brought under RICO by a 

competitor who alleges that bribery caused the defendant 

to win a foreign contract



FCPA Penalties
(contôd)

Year Company Fine Country

2010 BAE Systems Inc. $452,000,000 Saudi Arabia

2010 Daimler AG $185,000,000 Several

2010 Innospec, Inc. $14,100,000 Iraq

2010 UTStarcom, Inc. $1,500,000 China, Mongolia

2009 KBR Inc. $402,000,000 Nigeria

2008 Siemens AG $450,000,000 Several

2008 Willbros Inc. $22,000,000 Several

Note:  Does not include disgorged profits.



Alternative Fines Act

ü The Alternative Fines Act, 18 U.S.C. Ä3571,contains 

provisions that enhance the penalties for certain federal 

crimes

ü Under the Act, if a person derives pecuniary gain from the 

offense, or if the offense results in pecuniary loss to a 

person other than the defendant, the defendant may be fined up 

to the greater of twice the gross gain or twice the gross loss

ü Some statutory penalties for specific violations may be subject to 

increase under the Act



Other Crimes and Penalties

ü Export/import and trade sanctions violations may trigger 
simultaneous prosecution for other crimes (e.g., false statements, 
mail/wire fraud, conspiracy, and aiding & abetting)

ü Additional criminal penalties may be imposed for these violations

ü Violation of trade sanctions or export/import regulations may also 
result in penalties such as suspension and debarment from 
obtaining future government contracts



EXPORT CONTROLS

ü Two separate regimes administered by 

two separate agencies:

ÁBIS

ÁDDTC

ü But first éé

ÁWhat is an export anyway?



An ñExportò Is:

üSending or taking an item or defense article out of the 
United States

üDelivery of a defense article to a foreign government in the 
United States

üReleasing or disclosing technology or technical data to 
foreign persons whether in the United States or abroad
ÁSometimes referred to as a ñdeemed exportò

Á Includes providing technical assistance

üPerforming a defense service on behalf of, or for the benefit 
of a foreign person, whether in the United States or abroad


